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Court File No.  CV-13-10279-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(Commercial List) 

 

IN THE MATTER OF THE COMPANIES' CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PROPOSED PLAN 

OF COMPROMISE OR ARRANGEMENT WITH RESPECT TO 

GROWTHWORKS CANADIAN FUND LTD. 

AMENDED NOTICE OF MOTION 

(Returnable February 17, 2015) 

GrowthWorks Canadian Fund Ltd. (the “Fund”) will make a motion before a 

judge of the Ontario Superior Court of Justice (Commercial List) on February 17, 2015 

at 10:00 a.m. or as soon after that time as the motion can be heard at 330 University 

Avenue, in the City of Toronto. 

 THE MOTION IS FOR an order: 

(a) dismissing the claims made by GrowthWorks WV Management Ltd. (the 

“Former Manager”) against the Fund as set out in the Former Manager’s 

Notice of Cross-Motion served November 20, 2014;  

(b) in the alternative, directing that the claims of the Former Manager 

asserted in its Cross-Motion be adjourned to be determined together with 

the Former Manager’s claims made pursuant to the claims process order 

in the Fund’s CCAA proceeding and the claims of the Fund against the 

Former Manager, as shall be set out in the defence and counter-claim of 

the Fund to be served and filed by the Fund at such future date as agreed 

between the parties or as ordered by this Court; and 

(c) such other relief as this Honourable Court may allow. 
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THE GROUNDS FOR THE MOTION ARE: 

1. The Fund is a labour-sponsored venture capital fund with investments in 

primarily illiquid securities consisting primarily of minority equity interests in private 

companies.      

2. The Fund has been under Companies’ Creditors Arrangement Act (“CCAA”) 

protection since October 1, 2013, on which date an initial order was granted by Justice 

Newbould (as amended by order of Justice Mesbur dated October 29, 2014, the “Initial 

Order”).  

The Former Manager  

3. Prior to these proceedings, under a management agreement between the Fund 

and GrowthWorks WV Management Ltd. dated July 15, 2006 (the “Management 

Agreement”), GrowthWorks WV Management Ltd. was required to provide all day-to-

day management necessary for the conduct of the business of the Fund, including, 

among other things, investment management, administration services, accounting, record 

keeping, investor relations, public disclosure, regulatory obligations, retention of the 

auditor and maintenance of the shareholder register  (the “Services”). GrowthWorks 

WV Management Ltd. delegated all its obligations under the Management Agreement to 

GrowthWorks Capital Ltd., an affiliate of Matrix Asset Management Inc., the parent 

corporation of GrowthWorks WV Management Ltd. 

4. In return for providing these services, the Former Manager received management 

and administration fees based upon the net assets of the Fund (the “Management 
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Fees”). Over the last two fiscal years prior to the termination of the Management 

Agreement, the Fund paid approximately $14.3 million in Management Fees to the 

Former Manager.  

5. The Former Manager was obliged to pay from its own resources, without 

reimbursement, all normal operating expenses of the Fund incurred in providing the 

Services, including audit and legal fees, premiums for directors’ and officers’ liability 

insurance, comprehensive business insurance and other expenses described in the 

Management Agreement.  

Termination of the Management Agreement 

6. On September 30, 2013, as a result of the Former Manager’s material defaults in 

respect of certain of its obligations, the Fund terminated the Management Agreement in 

accordance with its terms. 

7. Section 8.5 of the Management Agreement provides that in the event that the 

Management Agreement is terminated by the Fund, the Former Manager must deliver to 

the Fund all records, including electronic records or data in a form accessible to the 

Fund, of or relating to the affairs of the Fund in its custody, possession or control (the 

“Fund Records”). 

8. On October 31, 2014, the Fund served a Notice of Motion seeking an order 

compelling the Former Manager to deliver the Fund Records to the Fund. On November 

20, 2014, the Former Manager served its response and a Cross-Motion for payment that 

the Former Manager claims is owed to it in respect of critical transitional services (the 
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“Transitional Services”) allegedly provided by the Former Manager after the 

termination of the Management Agreement.   

9. The Fund and Former Manager have now settled a document request and 

delivery protocol (the “Protocol”) to govern requests and deliveries of Fund Records 

going forward. The Fund now amends its Notice of Motion to reflect only the issues 

remaining in dispute between the Fund and Former Manager.  

10. The Former Manager has made a claim in accordance with the claims process 

order in these CCAA proceedings for damages arising from the termination of its 

appointment as a manager under the Management Agreement. The Fund intends to 

defend this claim on the basis that the termination of the Management Agreement was 

valid in accordance with its terms, and no compensable damages were suffered by the 

Former Manager. 

11. In its Cross-Motion, the Former Manager has claimed payment on account of: 

(a) Concentra Financial Services Association (“Concentra”), the RRSP 

trustee in respect of some of the Fund’s shareholders; 

(b) UMP software licensing fees for software of Just Systems Inc. (“Just 

Systems”) that was previously used by the Former Manager in its 

operations as manager of various investment funds; 

(c) access fees allegedly paid to access FundSERV, a platform previously 

used by the Former Manager in its operations as manager of various 

investment Funds; 
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(d) fees for accounting services and the Former Manager’s overhead for 

accounting services; and  

(e) costs of the Former Manager to retain employees to maintain customer 

support services. 

12. The Fund takes the position that the Former Manager has no basis to claim 

payment for items (a) to (c) as they are not proper Transitional Services under a critical 

transitional services agreement between the Fund and Former Manager (the “CTSA”), 

or a subsequent memorandum of understanding (“MOU”) between the parties. The Fund 

disagrees with the Former Manager’s method of calculation of the amounts of items (d) 

and (e) and denies that the Former Manager has any basis to claim these amounts. 

13. In any event, the Fund has claims for damages against the Former Manager 

amounting to many millions of dollars, and which damages are continuing. The Fund 

will assert these claims by way of Counter-Claim against the Former Manager pursuant 

to the claims process order. The claims and counter-claims between the Fund and 

Former Manager are inextricably intertwined such that they can only be fairly 

determined together and must be heard in the same proceeding.  

14. The Former Manager is an unsecured creditor of the Fund and its claims are 

unsecured claims. The Fund’s priority is to first resolve all issues relating to its secured 

creditor, Roseway Capital S.a.r.l. (“Roseway”), including the satisfaction in full of 

Roseway’s secured claims before dealing with any unsecured claims. It would be 

premature for the Fund to incur substantial expenditures litigating the Former Manager’s 

unsecured claim before all secured claims have been satisfied. 
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15. The Fund relies upon the following: 

(a) Section 11.02 and other provisions of the CCAA and the inherent and 

equitable jurisdiction of this Court; 

(b) Rules 1.04, 2.03, 3.02 and 37 of the Rules of Civil Procedure, R.R.O. 

1990, Reg. 194, as amended; and 

(c) Such further and other grounds as counsel may advise and this 

Honourable Court may permit. 

 THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the 

hearing of the motion: 

1. Affidavit of C. Ian Ross sworn October 31, 2014 in support of this motion and 

exhibits thereto;  

2. Affidavit of C. Ian Ross sworn January 9, 2015 in response to the Former 

Manager’s Cross-Motion; and 

3. Such further and other materials as counsel may advise and this Court may 

permit.  

 

January 9, 2015 McCarthy Tétrault LLP 

Suite 5300, Toronto Dominion Bank Tower 

Toronto ON  M5K 1E6 

 

Sharon A. Kour  LSUC#: 58328D 

Tel:  (416) 601-8305 

Fax:  (416) 868-0673 

Kevin P. McElcheran Professional 

Corporation 

Kevin McElcheran  LSUC#: 22119H 

Tel: (416) 855-0444 

 Lawyers for the Applicant 

TO: ATTACHED SERVICE LIST
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Court File No.  CV-13-10279-00CL 

 

ONTARIO  

SUPERIOR COURT OF JUSTICE 

(Commercial List) 

 

IN THE MATTER OF THE COMPANIES' CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PROPOSED PLAN 

OF COMPROMISE OR ARRANGEMENT WITH RESPECT TO 

GROWTHWORKS CANADIAN FUND LTD. 

 

AFFIDAVIT OF C. IAN ROSS,  

SWORN JANUARY 9, 2015 

(Responding to Former Manager’s Cross-Motion) 

I, C. Ian Ross, of the Town of Blue Mountains, in the Province of Ontario, MAKE 

OATH AND SAY: 

1. I am the Chairman of GrowthWorks Canadian Fund Ltd. (the “Fund”), the applicant in 

these proceedings.  I am a director and interim chief executive officer of the Fund, in which role 

I am responsible for the daily operations of the Fund, acting under the oversight of the Fund’s 

board of directors.  As such, I have personal knowledge of the facts to which I depose, except 

where I have indicated that I have obtained facts from other sources, in which case I believe 

those facts to be true. 

2. I swore an affidavit on October 31, 2014 in respect of the Fund’s motion for the delivery 

of all records, including electronic records or data in a form accessible to the Fund, of or relating 

to the affairs of the Fund (the “Fund Records”) in the possession, custody and control of 

GrowthWorks WV Management Ltd. (the “Former Manager”) and GrowthWorks Capital Ltd. 

(the “GWC”).  Since the filing of the Fund’s motion record, certain of the issues to be decided 
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on that motion have been resolved between the Fund and Former Manager through the settlement 

of a protocol for delivery of documents between the parties (the “Protocol”), which was 

approved by this Honourable Court on November 27, 2014.  Accordingly, the Fund has filed, on 

consent, an Amended Notice of Motion that includes only the issues that remain unresolved.  

There are also certain factual statements made in the Affidavit of Conrad Krebs-Carstens (“Mr. 

Krebs-Carstens”) sworn November 14, 2013 that I address in this Affidavit. 

3. I swear this Affidavit in support of the Fund’s Amended Notice of Motion and in 

response to the Former Manager’s Cross-Motion served November 20, 2014 for payment of 

$360,965.65 for the provision of transitional services to the Fund. 

OVERVIEW 

4. The Fund is a labour-sponsored venture capital fund with a diversified portfolio of 

investments in small and medium-sized Canadian businesses.  Until September 30, 2013, the 

Fund was party to an amended and restated management agreement dated July 15, 2006 (the 

“Management Agreement”) with the Former Manager, an arm’s length party. 

5.  Pursuant to the Management Agreement, the Former Manager was retained to provide all 

day-to-day management and administrative services for the Fund, including all functions relating 

to raising the raising of equity, investor and shareholder relations, financing, accounting, 

portfolio management and maintaining books and records.  The Former Manager delegated its 

duties under the Management Agreement to GrowthWorks Capital Ltd. (“GWC”), an affiliate of 

Matrix Asset Management Inc. (“Matrix”), the parent corporation of the Former Manager. 
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6. Because of the defaults of the Former Manager as described herein and because of its 

failures in its duties as manager of the Fund under the Management Agreement, the Fund 

terminated the Management Agreement on September 30, 2013.   

7. Under the Management Agreement, the Former Manager continues to have duties to the 

Fund which survived the termination of the Management Agreement, including the duty to 

deliver to the Fund all Fund Records in the custody, possession or control of the Former 

Manager (the “Duty to Return Records”) and the duty to use “reasonable commercial efforts to 

co-operate with the Fund and any successor manager to facilitate an orderly transition” (the 

“Duty to Provide Transitional Services” and the services to be provided under this duty are 

referred to herein as the “Transitional Services”). 

8. On October 1, 2013, the Fund obtained an order granting it protection under the 

Companies’ Creditors Arrangement Act (the “CCAA”).  This Honourable Court declared the 

Former Manager to be a critical supplier in the Fund’s CCAA proceedings in respect of its Duty 

to Provide Transitional Services.  For clarity of the scope of the Transitional Services to be 

provided by the Former Manager, the Fund and the Former Manager negotiated a critical 

transitional services agreement dated October 15, 2013 (the “CTSA”).  The CTSA sets out the 

critical Transitional Services to be provided by the Former Manager, the compensation to be paid 

to the Former Manager as a critical supplier and the methodology for submitting invoices for 

approval and payment.  

9. A further memorandum of understanding (“MOU”) (described later in this affidavit) was 

negotiated between the Former Manager and the Fund in respect of additional Transitional 

Services that were not contemplated when the CTSA was signed and that the Fund required as a 
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result of the Former Manager’s failure to comply with its obligations on termination of the 

Management Agreement.  

10. In its motion, the Former Manager now claims $360,965.65 for services allegedly 

rendered by the Former Manager after October 1, 2013, including amounts in respect of: 

(a) Accruals after the filing of these proceedings for the services of Concentra 

Financial Services Association (“Concentra”) to act as RRSP trustee; 

(b) UMP software licensing fees for software of Just Systems Inc. (“Just Systems”, 

now The Investment Administration Solution Inc. (“IAS”)) that was previously 

used by the Former Manager for the benefit of each of the investment funds it 

managed; 

(c) access fees allegedly paid to access FundSERV, a platform previously used by the 

Former Manager for the benefit of each of the investment funds it managed; 

(d) fees for accounting services and the Former Manager’s overhead for accounting 

services; 

(e) costs of the Former Manager to retain employees to maintain customer support 

services. 

11. The Fund is not liable for these amounts claimed by the Former Manager.  The items 

described in clauses (a), (b) and (c) of paragraph 10 are not Transitional Services and are not 

services for which the Fund is liable under the CTSA or the Management Agreement.  With 
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regard to the amounts claimed in clauses (d) and (e) of paragraph 10, the Fund disagrees with the 

Former Manager’s method of calculation of these charges.  

12. This motion is an attempt to foist the costs the Former Manager incurred in operating its 

business as a fund manager for a variety of other investment funds on to the debtor in these 

CCAA proceedings. Further, in this motion, the Former Manager is seeking to benefit from its 

own breach of its Duty to Return Records. It is only because the Former Manager defaulted in its 

obligation to deliver to the Fund its shareholder register in the form required by the Management 

Agreement that it now claims compensation for maintaining software licenses to maintain the 

Fund’s share register.  

13. The Former Manager has submitted a claim pursuant to the claims procedure order made 

in these proceedings based on its allegation that the Fund improperly terminated the 

Management Agreement.  The claims of the Former Manager are without merit and will be 

vigorously defended by the Fund.   

14. As will be explained in this affidavit, the claims summarized in paragraphs 10(a), (b) and 

(c) above are based on agreements of the Former Manager with Concentra, Just Systems and 

FundSERV that it entered prior to these CCAA proceedings.  Except for the MOU, there never 

was any agreement of the Fund to reimburse the Former Manager for any portion of these 

expenses. They are general operating expenses that the Former Manager incurred on its own 

account.  In any event, the claims asserted in this motion are not for post-filing services provided 

to the Fund.  If they are a claim at all, they are part of the claim asserted by the Former Manager 

in the claims process for damages arising from the termination of the Management Agreement 

and can only succeed if the termination was improper. 
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15. In any event, the Fund has many claims against the Former Manager, which will be 

asserted as counterclaims against the Former Manager in the process contemplated by the claims 

procedure order. The Fund is entitled to set off its claims against any amount owing to the 

Former Manager. Included in the Fund’s offsetting claims are the following: 

(a) costs in the amount of $419,412.33  paid to KPMG, the Fund’s auditor, after the 

filing of these CCAA proceedings for arrears of payments that the Former 

Manager had failed to  pay as required under the Management Agreement; 

(b) legal and accounting expenses of at least $2,345,508 that were  improperly 

withdrawn from the Fund’s accounts by the Former Manager to cover its own 

legal and accounting costs; 

(c) costs of separating the Fund’s shareholder data from other shareholder data that 

the Former Manager inappropriately comingled with the Fund’s data and damages 

resulting from the Fund’s assumption of the risk of dealing with shareholder 

information not belonging to it; 

(d) fees and expenses for annual RRSP services in respect of the 2013 and 2014 tax 

years; 

(e) legal, financial advisory and accounting expenses incurred by the Fund to deal 

with the Former Manager’s breach of its obligations under the Management 

Agreement; 

(f) interest costs incurred by the Fund as a result of the Former Manager’s breach of 

its obligations under the Management Agreement; and 
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(g) damages as a result of the Former Manager’s breach of its obligations under the 

Management Agreement, including the standard of care required of it under the 

Management Agreement. 

SCOPE OF THE MANAGEMENT AGREEMENT 

16. As described in my Affidavit sworn October 31, 2014, and the Affidavit of Conrad 

Krebs-Carstens (“Mr. Krebs-Carstens”) sworn November 19, 2014, the Fund was a party to the 

Management Agreement with the Former Manager, pursuant to which the Former Manager was 

required to provide management and administration services (collectively, the “Services”) to the 

Fund.  The Services are set out in Section 3.1 of the Management Agreement.  A copy of the 

Management Agreement is appended to the Affidavit of Mr. Krebs-Carstens, filed by the Former 

Manager, at Exhibit “A”. 

17. The management Services were broad and included, among other things, responsibility 

on the part of the Former Manager for managing the day-to-day operations of the Fund; 

providing portfolio advisory and investment management services, including identifying and 

evaluating investment opportunities, structuring and negotiating prospective investments and 

recommending the timing, terms and method of acquiring and disposing of investments; and 

monitoring and enforcing agreements entered into by or on behalf of the Fund. 

18. The administration Services were also broad and included, among other things, 

calculating the net asset value (“NAV”) of the Fund; arranging for the provision of all requisite 

office facilities, personnel and other usual office services; preparing the Fund’s prospectus and 

public disclosure documents such as annual and interim financial statements and management’s 

report on financial performance; and providing share registrar and transfer agency services and 

19



 - 8 - 

booking and internal accounting services.  The Management Agreement also required the Former 

Manager to keep proper books of account and records for the Fund. 

19. Under the Management Agreement, the Former Manager had broad authority to act in the 

name of and on behalf of the Fund, including opening and conducting business through bank 

accounts of the Fund.  For example, the Former Manager used this authority to withdraw funds 

from the Fund’s bank accounts to pay Management Fees and expenses of the Fund. As will be 

described later in this affidavit, the Former Manager misused its power and control over the 

Fund’s bank accounts to use the Fund’s money to pay legal and accounting expenses for which 

the Former Manager was responsible. 

20. Prior to the termination of the Management Agreement, the Fund had no employees. The 

Fund and the independent members of the board of directors of the Fund (being all of the 

directors of the Fund other than David Levi (“Mr. Levi”), the Former Manager’s representative; 

such independent directors are collectively referred to herein as the “Board”)  relied upon the 

Former Manager for the management of the Fund’s day-to-day operations in accordance with the 

terms of the Management Agreement as well as strategic and financial advice, including 

projections as to the timing and quantum of expected dispositions of the Fund’s venture 

investments, the desirability of additional investments in venture assets, and projections as to the 

Fund’s liquidity, cash flows and expenses. 

21. Moreover, the Former Manager was the public face of the Fund, including to investment 

advisors and their retail clients to whom the Former Manager marketed the Class A shares 

(“Class A Shares”) of the Fund, securities regulatory authorities and other third parties. 
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22. The Management Agreement imposed certain other obligations on the Former Manager.  

Importantly, the Management Agreement required the Former Manager to: 

(a) comply with securities laws and regulations and the requirements of the Canadian 

securities administrators and policy statements of securities regulatory authorities 

insofar as they related to the Former Manager’s duties and obligations under the 

Management Agreement; and 

(b) exercise the powers and authorities granted to it under the Management 

Agreement and to discharge its duties under the Management Agreement 

honestly, in good faith and in the best interests of the Fund and, in connection 

therewith, the Former Manager agreed to exercise the degree of care, diligence 

and skill that a reasonably prudent person would exercise in the circumstances 

(the “Standard of Care”). 

23. The Management Agreement permitted the Former Manager to delegate any part of its 

duties and powers under the Management Agreement, subject to applicable laws.  However, no 

such delegation would diminish the Standard of Care owed to the Fund with respect to the 

provision of Services.  I understand that the Former Manager delegated most of its obligations 

under the Management Agreement to GWC, a subsidiary of the Former Manager.  The Former 

Manager had advised the Fund that, prior to the termination of the Management Agreement, 

GWC was a “registrant” for purposes of applicable provincial securities laws and conducted 

those activities of the Former Manager which required registration under those laws. 

24. In return for providing the Services, the Former Manager received management and 

administration fees based primarily upon the NAV of the Fund (the “Management Fees”).  As 
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noted above, the Former Manager calculated these Management Fees, which it then withdrew 

from the Fund’s bank account over which it maintained signing authority. 

25. The Former Manager was also entitled to receive additional compensation as the manager 

of the Fund based upon the returns realized by the Fund upon the disposition of the Fund’s 

venture investments, in the form of dividends paid on the Class C shares of the Fund held by the 

Former Manager.   

26. Those Management Fees were significant.  As illustrated in the table below, for the fiscal 

years of the Fund ended August 31, 2013, 2012, 2011 and 2010, the Fund paid the Former 

Manager total management and administration fees of $38.52 million, in addition to several 

million dollars in dividend payments, of which $5.7 million of Management Fees were paid over 

the 12 months ending August 31, 2013.  

Table 1. MANAGEMENT FEES PAID BY THE FUND TO THE MANAGER 

FOR FISCAL YEARS 2010, 2011, 2012 AND 2013 
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27. Under the Management Agreement, the Former Manager was obligated to pay all normal 

operating expenses of the Fund incurred in providing the Services (except for certain specified 

expenses), including, but not limited to, audit and legal fees, third party valuation fees, insurance 

premiums for directors and officers liability insurance and all required trustee, registrar and 

transfer agency fees. 

28. As Mr. Krebs-Carstens acknowledges in his affidavit, the scope of the Services were 

broad, as the Fund had no employees and relied entirely upon the Former Manager for its day-to-

day operations.  The Management Agreement was structured on an “all-in” basis such that the 

Fund paid the Former Manager a fee calculated as a percentage of the NAV of the Fund and the 

Former Manager was responsible for virtually all expenses of the Fund over the life of the Fund. 

29. In keeping with the “all-in” nature of the Management Agreement, senior officers of the 

Former Manager were appointed as the chief executive officer (Mr. Levi) and chief financial 

officer (Clint Matthews) of the Fund and the Former Manager’s legal counsel was appointed as 

the Fund’s corporate secretary.  Those individuals held those positions with the Fund until the 

termination of the Management Agreement in September 2013. 

SIGNIFICANT DEVELOPMENTS PRIOR TO THE TERMINATION OF THE 

MANAGEMENT AGREEMENT 

30. Historically, the Fund’s only sources of cash flow were the net proceeds from sales of its 

Class A Shares and from dispositions of its venture investments.   Funds raised from those 

activities were largely to be used to make venture capital investments recommended by the 

Former Manager, fund redemptions of Class A Shares and to pay Management Fees and 

dividends to the Former Manager. 
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31. The Class A Shares were marketed by the Former Manager to the public pursuant to a 

prospectus filed with Canadian securities regulatory authorities in certain provinces.  Investors 

(all of whom were individuals or “retail investors”) who purchased Class A Shares were entitled 

to receive certain tax credits so long as the investor held the Class A Shares for a minimum of 

eight years.  Redemption prior to the eighth anniversary of the investment would result in 

recapture of tax credits claimed by the investor.  The terms of the Class A Shares permit the 

holder to require the Fund to redeem their shares, subject to customary corporate law restrictions 

on share redemptions.  The Class A Shares are not listed on any stock exchange and redemption 

represents the only practical means of disposing of the shares. 

The Roseway Transaction 

32. In 2009, the Fund began experiencing declining sales of its Class A Shares, which 

reduced the Fund’s liquidity. Rather than suggest measures to preserve the existing liquidity of 

the Fund, the Former Manager recommended to the Board that the Fund raise $20 million from a 

third party in order to fund future investments in existing portfolio companies (or “follow-on 

investments”) and working capital requirements, including the payment of future Management 

Fees to the Former Manager.  The Former Manager’s recommendation to the Board was 

supported by projections it had prepared to show that the Fund would benefit from the proposed 

fund raising that it had recommended. Further follow-on investments would increase the net 

assets of the Fund and therefore the Management Fees payable to the Former Manager, which, as 

noted above, were based upon the average NAV of the Fund. 

33. On May 28, 2010, in reliance on that recommendation, the Fund entered into a 

participation agreement (the “Participation Agreement”) with Roseway Capital L.P. (Roseway 
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Capital L.P. subsequently assigned all of its rights and obligations under the Participation 

Agreement to Roseway Capital S.a.r.l. (“Roseway”)).  Under the terms of that agreement, 

Roseway advanced to the Fund $20 million in exchange for a “participation interest” in a defined 

basket of the Fund’s then existing venture investments (the “Defined Portfolio”). 

34. That participation interest generally entitles Roseway to receive 20% of the proceeds 

realized by the Fund on the disposition of investments in the Defined Portfolio.  However, the 

Fund was required to make minimum annual participation payments to Roseway of $5.7 million 

for a period of three years (for a total of $17.1 million or at a rate of 28.5% per annum based on 

the original $20 million advance) regardless of the performance of the Defined Portfolio and to 

make a payment of $20 million to Roseway on May 28, 2013 (in this affidavit, the Fund’s 

payment obligations under the Participation Agreement are referred to as the “Roseway 

Obligations”). 

35. The Roseway Obligations are secured by way of a security interest over all of the Fund’s 

assets (subject to certain exceptions)  granted by the Fund in favour of Roseway  pursuant to a 

security agreement dated May 28, 2010 (the “Roseway Security Agreement” and, together with 

the Participation Agreement, the “Roseway Documents”).  Under the terms of the Roseway 

Security Agreement, Roseway is entitled to receive interest at the rate of 20% per annum plus 

payment of certain fees and expenses following a default by the Fund in payment of the Roseway 

Obligations. 

36. The Former Manager structured and negotiated on behalf of the Fund the terms of the 

transactions (the “Roseway Transactions”) contemplated by the Roseway Documents, which 

amount to a secured obligation of Fund with a very high rate of return. 
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37. In considering the Roseway Transactions, the Board relied heavily on the Former 

Manager’s recommendation in favour of the Roseway Transactions and on the Former 

Manager’s financial projections as to the timing and quantum of future divestments of the Fund’s 

venture investments, the Fund’s future cash flows, expenses and liquidity, and its ability to meet 

its payment obligations under the Participation Agreement, as well as the Former Manager’s 

representations as to its expertise and experience in managing labour-sponsored venture capital 

corporations (“LSVCCs”) such as the Fund; the same “extensive experience in making venture 

capital investments and managing LSVCCs” attributed to the Former Manager and its related 

companies by Mr. Krebs-Carstens in his affidavit of November 19, 2014. 

38. Concurrently with the execution of the Participation Agreement, the Former Manager 

entered into a defined portfolio services agreement with Roseway pursuant to which the Former 

Manager agreed to provide certain monitoring and reporting services to Roseway in relation to 

the Defined Portfolio in exchange for an annual fee of approximately $100,000.  At the same 

time, the Former Manager agreed to reduce the annual Management Fees charged to the Fund by 

an equivalent amount.  Despite requests made by the Fund of the Former Manager for evidence 

that the Management Fees had been so reduced, I am not aware of that action having been taken 

by the Former Manager. 

The WOF Loan 

39. By the beginning of 2011, the Fund again required further liquidity to fund its expenses 

and, in response, the Former Manager recommended to the Board that the Fund borrow up to $11 

million (the “WOF Loan”) from another investment fund managed by the Former Manager, 

Working Opportunity Fund (EVCC) Ltd. (“WOF”).  The WOF Loan bore interest at the rate of 
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12% per annum and originally matured on March 31, 2012.  The WOF Loan was secured by a 

charge over the Fund’s assets pursuant to a security agreement dated as March 31, 2011 between 

the Fund, WOF and 2275177 Ontario Inc., a company controlled by the Former Manager. 

40. The terms of the WOF Loan and related security were structured and negotiated on behalf 

of the Fund by the Former Manager.  In considering the WOF Loan, the Board relied heavily 

upon the Former Manager’s recommendation in favour of the WOF Loan and its financial 

projections as to the timing and quantum of future dispositions of investments within the Fund’s 

venture portfolio, the Fund’s cash flows, expenses  and liquidity, and the Fund’s ability to satisfy 

its respective payment obligations under the Participation Agreement and the WOF Loan, and 

upon the Former Manager’s advice as to other funding alternatives available to the Fund, as well 

as the Former Manager’s representations as to its expertise in managing LSVCCs and venture 

capital investing. 

Sales and Redemptions of Class A Shares Cease 

41. By the fall of 2011, sales of Class A Shares had decreased significantly and the Former 

Manager recommended to the Fund that it cease further sales of its shares.  The Board accepted 

the Former Manager’s recommendation and on September 30, 2011 the Fund announced that it 

would no longer offer the Class A Shares for sale, thereby eliminating a key source of funding.  

This recommendation also had the effect of reducing the Services to be performed by the Former 

Manager under the Management Agreement and the related costs to it.  The Management Fee 

structure did not, however, change. 

42. In November 2011, the Board concluded that the Fund’s liquidity was no longer 

sufficient to support continued redemptions of Class A Shares and satisfy its liabilities, including 
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minimum participation payments to Roseway under the Participation Agreement, principal and 

interest payments under the WOF Loan and Management Fees.  As a result, the Fund suspended 

redemptions of Class A Shares in order to conserve the Fund’s cash resources.  That restriction 

on Class A Share redemptions has remained in effect ever since. 

43. The decision to suspend redemptions also had the effect of further reducing the Former 

Manager’s workload under the Management Agreement, without any reduction in the 

Management Fees.  

44. Throughout the period from 2011 through to the fall of 2013, the Board raised with Mr. 

Levi, a director of the Fund and the chief executive officer of the Former Manager and GWC at 

that time, the need to discuss and examine a restructuring of the Management Fees in order to 

reduce the strain of those fees on the Fund’s liquidity.  On each of those occasions, Mr. Levi, on 

behalf of the Former Manager, refused to discuss any reduction in the Management Fees.  

The Matrix Loan 

45. The Fund continued to face liquidity challenges through early 2012.  In response, the 

Former Manager negotiated an extension of the WOF Loan maturity date in exchange for an 

extension fee and recommended that the Fund take on additional debt by way of a $4 million 

loan (the “Matrix Loan”) from Matrix, the parent corporation of the Former Manager. The bulk 

of the proceeds from the Matrix Loan were used to pay Management Fees to the Former 

Manager. 

46. The Matrix Loan originally matured on July 31, 2014, bore interest at 18% per annum 

and was secured by a charge over all of the Fund’s assets.  I understand that the Matrix Loan was 
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funded by way of a loan (the “Growthpoint Loan”) by Growthpoint Capital Corp. 

(“Growthpoint”) to Matrix made under a loan agreement dated May 18, 2012 (the 

“Growthpoint Loan Agreement”).   

47. Under the terms of the Matrix Loan, an event of default under that loan would occur (and 

the Fund would be required to repay the Matrix Loan) if Matrix’s debt under the Growthpoint 

Loan was accelerated upon the occurrence of an event of default specified in the Growthpoint 

Loan Agreement.  The events of default under the Growthpoint Loan Agreement included (i) a 

failure by the Fund or by GrowthWorks Commercialization Fund Ltd., another investment fund 

managed by the Former Manager, to pay when due any management fees owing to the Former 

Manager, (ii) a reduction of more than 30% of those management fees, or (iii) a breach of any of 

Matrix’s covenants under the Growthpoint Loan Agreement.  Those covenants restricted the 

Former Manager from amending the Management Agreement without the consent of 

Growthpoint.  

48. The effect of the default provisions of the Matrix Loan and the Growthpoint Loan was to 

put the Fund at risk of a liquidity crisis should it be unable to pay Management Fees to the 

Former Manager. 

49. The terms of the Matrix Loan and the Growthpoint Loan and related security were 

structured and negotiated by the Former Manager.  In considering the Matrix Loan and the 

Fund’s strategic alternatives, the Board relied heavily upon the Former Manager’s 

recommendation in favour of the Matrix Loan, the Former Manager’s financial projections as to 

the timing and quantum of future dispositions of investments within the Fund’s venture portfolio, 

the Fund’s cash flows, expenses and liquidity, the Fund’s ability to satisfy its respective payment 
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obligations under the Participation Agreement the WOF Loan and the Matrix Loan, and upon the 

Former Manager’s advice as to the strategic alternatives available to the Fund, as well as the 

Former Manager’s representations as to its expertise in managing LSVCCs and venture capital 

investing. 

The Newbury Transaction 

50. By the second quarter of 2012, the Board had become increasingly concerned about the 

Fund’s ability to repay the WOF Loan, which was due to mature in late December 2012. To 

address these concerns, the Board caused the Fund to retain an independent financial advisor to 

work with the Former Manager to solicit expressions of interest for a possible sale of a portion of 

the Fund’s investment portfolio as a means of addressing the Fund’s payment obligations, 

particularly those coming due under the WOF Loan later that year.  That process resulted in the 

Fund completing a sale of certain of its venture investments (the “Newbury Transaction”) to a 

third party, Newbury Equity Partners (“Newbury”), at the end of 2012, albeit at a substantial 

discount to the value ascribed to those investments by the Former Manager in its calculation of 

NAV.  In connection with that transaction, Newbury retained the Former Manager to manage the 

investments sold to Newbury in exchange for certain management fees. 

51. In attempting to complete the Newbury Transaction, the Fund discovered that the Former 

Manager had failed to keep proper records with respect to the investments to be sold to Newbury 

and to maintain proper custody of the relevant securities, all of which unnecessarily complicated 

the transaction and increased the Fund’s transaction costs. 

52. The Newbury Transaction was necessary because the Fund lacked sufficient cash to 

repay the WOF Loan when due and WOF was not prepared to extend the maturity date of the 
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WOF Loan past that date. In fact, I had to step in to negotiate a short extension of the WOF Loan 

maturity to December 31, 2012 and to press Newbury to close the Newbury Transaction by the 

extended maturity date when the Former Manager was unsuccessful in closing the Newbury 

Transaction in time. A significant portion of the proceeds from the Newbury Transaction were 

used to repay the WOF Loan and avoid an insolvency of the Fund at that time. 

53. In considering the sale transaction with Newbury, the Board relied heavily upon the 

Former Manager’s recommendation in favour of that transaction; the Former Manager’s 

financial projections as to the timing and quantum of future dispositions of investments within 

the Fund’s venture portfolio, the Fund’s cash flows, expenses and liquidity, the Fund’s ability to 

satisfy its respective payment obligations under the Participation Agreement, the WOF Loan, and 

the Matrix Loan; the Former Manager’s advice as to the strategic alternatives available to the 

Fund; as well as the Former Manager’s representations as to its expertise in managing LSVCCs 

and venture capital investing.  

The Board’s Review of Strategic Alternatives 

54. Contrary to the allegations in the affidavit of Mr. Krebs-Carstens and in the Former 

Manager’s Notice of Cross-Motion and Statement of Claim, there was no strategy to terminate 

the Former Manager.  

55. As the Fund’s liquidity situation deteriorated, the Board took deliberate steps to address 

the pending liquidity crisis facing the Fund and examine the Fund’s strategic alternatives, all 

with a view to preserving the value of the Fund’s investments in the interests of the Fund’s 

shareholders. The Board, through a special committee of the board of directors (the “Special 

Committee”), increased its oversight by closely monitoring the Fund’s liquidity, exploring 
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strategic alternatives and increasing the Board’s scrutiny of the Former Manager’s acts and 

omissions as the Fund’s manager. The Special Committee met regularly throughout the fall of 

2012 and throughout 2013.  

56. In connection with its review, in early 2013 the Special Committee retained CCC 

Investment Banking (“CCC”) as its independent financial advisor for the purpose of advising the 

Board as to the strategic alternatives available to the Fund.  

57. In April 2013, CCC delivered to the Board its written Strategic Options Report.  In its 

report, CCC examined several strategic alternatives, including renegotiation of the Fund’s 

payment obligations; refinancing the Fund’s payment obligations; selling the Fund’s entire 

investment portfolio en bloc; selling the portfolio in segments by industry; liquidating the Fund’s 

investments in an orderly manner; merging the Fund with another LSVCC; at the suggestion of 

the Former Manager, converting the Fund to a closed-end investment fund operated by the 

Former Manager; and seeking creditor protection under the CCAA.  

58. Based upon the CCC report, the Board then elected to pursue, with the assistance of its 

financial and legal advisors, a multi-pronged approach to resolving the issues then facing the 

Fund, which included discussions with Roseway and Growthpoint regarding a restructuring of 

the Fund’s payment obligations to those parties; soliciting interest from third party lenders 

willing to refinance the Fund’s existing payment obligations; pursuing discussions with other 

LSVCCs with a view to a possible merger with the Fund; and preparing for the possibility that 

the Fund would be required to seek creditor protection in order to preserve the value of the 

Fund’s assets should the Fund be unable to pay or restructure the Roseway Obligations and its 
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other payment obligations. Throughout this process, the Former Manager continued in its role as 

manager of the Fund and Mr. Levi remained a member of the Fund’s board of directors. 

59. As I indicated in my affidavit made September 30, 2013, those efforts led to discussions 

with several LSVCCs, one of whom elected to submit to the Fund a proposal to merge with the 

Fund.  The transaction terms proposed by that other LSVCC included a provision whereby it 

would act as the manager of the combined funds following the merger instead of the Former 

Manager, as the merged funds could not practically have two managers. This was not a term 

proposed by the Fund.  That transaction did not proceed. 

60. Despite the significant Management Fees paid by the Fund to the Former Manager, the 

Former Manager failed to adhere to the Standard of Care required under the Management 

Agreement, including its obligation to exercise reasonable care and diligence in performing its 

duties under the Management Agreement. This became apparent to the Fund midway through 

2013 as a result of two significant developments: the Fund’s attempts to restructure its 

arrangements with Roseway and avoid defaulting on the Roseway Obligations; and an 

investigation by securities regulators into the affairs of the Former Manager and its subsidiary, 

GWC. These events are described below. 

Discussions with Roseway and the Roseway Investigation 

61. A number of the Fund’s investments that were sold to Newbury formed part of the 

Defined Portfolio for purposes of the Participation Agreement.  In January of 2013, Roseway 

advised the Fund that it wished to discuss the terms of the Newbury Transaction and examine 

prior transactions within the Defined Portfolio with a view to determining whether the Former 
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Manager had kept proper accounts with respect to those transactions (the “Roseway 

Reconciliation”) since the inception of the Participation Agreement. 

62. At the same time, the Board wished to initiate discussions with Roseway about 

restructuring the $25.7 million in payments due to Roseway on May 28, 2013 (comprised of the 

final minimum participation payment of $5.7 million and the $20 million payment under the 

Participation Agreement), as it was not clear at that time that the Fund would have sufficient 

cash to make those payments when due. 

63. Initially, Mr. Levi led those discussions with Roseway on behalf of the Fund in his 

capacity as chief executive officer.  However, Mr. Levi and other representatives of the Former 

Manager were incapable or unwilling to advance those discussions and lost the confidence of the 

Board.  Further, Roseway indicated to me and the Fund’s advisors that the Former Manager did 

not have the trust or confidence of Roseway.  As a result and given the severity of the Fund’s 

liquidity problems, the Special Committee took over those discussions on behalf of the Fund and 

provided access to Roseway’s accounting advisors, PricewaterhouseCoopers LLP (“PWC”), to 

enable PWC to conduct the Roseway Reconciliation. 

64. The Fund was unable to make the $25.7 million payment due to Roseway on May 28, 

2013 but the Special Committee negotiated an extension of that deadline to June 14, 2013.  

Subsequent extensions and waivers of certain requirements of the Roseway Documents were 

later negotiated by the Special Committee between June and September of 2013.   

65. In its report, which was delivered to the Fund in late June 2013, PWC identified a large 

number of irregularities and mistakes in the Fund’s records prepared by the Former Manager 

involving a number of investments within the Defined Portfolio. 
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66. For example, PWC discovered a number of failures on the part of the Former Manager to 

properly book and account for certain aspects of a follow-on investment by the Fund in securities 

of Cytochroma Canada Inc. (“Cytochroma”) in which Roseway had participated, including a 

failure by the Former Manager to have the relevant Cytochroma securities registered in the name 

of and held by the Fund.  Those errors were confirmed by the Former Manager in a 

memorandum to the Audit Committee of the Board on June 4, 2013. 

67. However, equally troubling, was the fact that, as part of PWC’s investigation, Roseway 

produced a document (the “Acknowledgement and Receipt”), signed on behalf of the Fund by 

Joseph Regan (“Mr. Regan”), then an officer of the Former Manager, which purported to amend 

the terms of the Participation Agreement so as to grant to Roseway 100% of the proceeds from 

the investment in Cytochroma acquired with funds provided by Roseway, instead of the 14% 

interest that would otherwise accrue to Roseway under the terms of the Participation Agreement.  

Tim Lee (“Mr. Lee”), the Chief Investment Officer of the Former Manager, professed to be 

unaware of that document’s existence but did not dispute that Mr. Regan had signed the 

document on behalf of the Fund notwithstanding that, according to Mr. Lee, the Former Manager 

had not granted Mr. Regan authority to execute documents on behalf of the Fund.  It appears that 

the Former Manager failed to properly review and understand the import of the 

Acknowledgement and Receipt. 

68. The Former Manager’s actions in the Cytochroma matter have led to a dispute between 

the Fund and Roseway involving several million dollars and caused the Fund to incur significant 

advisory and other expenses.  The failure by the Former Manager to properly account for the 

Cytochroma transaction also made more complicated and costly the audit of the Fund’s 2013 

annual financial statements, during which it was determined that the Former Manager failed to 
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arrange for any tax analysis of a sale of Cytochroma in 2013 and the admission by the Former 

Manager that it did not fully understand the transaction despite the significance of the transaction 

to the Fund. 

69. The Roseway Reconciliation illustrated a number of examples of the Former Manager’s 

material breach of its Standard of Care under the Management Agreement, with the result that 

the Fund was required to make additional payments to Roseway in connection with its 

restructuring discussions at a time when it could least afford to do so, in an effort to avoid a 

default under the Roseway Documents and the adverse consequences that would flow from such 

an event.  PWC’s findings only contributed to Roseway’s lack of confidence and trust in the 

Former Manager and made those discussions more difficult. 

The BCSC Investigation and Report 

70. On April 18, 2013, the Former Manager advised the Fund that the British Columbia 

Securities Commission (“BCSC”) had issued the results of its compliance field examination 

(including a subsequent letter of the BCSC dated April 30, 2013, the “BCSC Deficiencies 

Report”), the purpose of which was to assess the Former Manager’s overall business conduct, 

system of compliance and internal controls against the regulatory requirements of BC’s securities 

legislation. The BCSC indicated in its reports that its examiners spent a total of 1,137 hours in 

conducting their review. 

71. The findings contained in the BCSC Deficiencies Report were disturbing.  The BCSC 

identified at least nine significant deficiencies in the conduct of the Former Manager and GWC 

under British Columbia securities laws.  In particular, the BCSC found that the Former Manager 

and its delegate GWC had breached their fiduciary duty to the Fund by failing to consider all the 
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scenarios and actions for dealing with the Fund’s distressed financial situation and “did not 

exercise the powers and discharge the duties of [their] office in the best interests of the Fund, nor 

did [the Former Manager] exercise the degree of care, diligence and skill that a reasonably 

prudent person would exercise in the circumstances.”  In its report, the BCSC noted that “we 

have significant concerns about [the Former Manager’s and GWC’s] conduct as a portfolio 

manager and as investment fund manager.” 

72. The BCSC also found that the Former Manager did not deal fairly with the Fund by 

recommending that it borrow $33.5 million over two years from May 2010 to May 2012, 

contrary to applicable securities laws and the Former Manager’s own policies and procedures 

manuals.  The BCSC also determined that, contrary to applicable securities laws, the Former 

Manager “failed to establish, maintain, and apply policies and procedures that establish a system 

of controls and supervision sufficient to provide reasonable assurance that the firm and each 

individual acting on its behalf complies with securities legislation and manage the risks 

associated with its business in accordance with prudent business practices.” 

73. As a result of the BCSC Deficiencies Report, I understand that GWC was required to 

provide certain undertakings to the BCSC which, among other things, restricted the Former 

Manager and GWC from recommending any transactions between the Fund and any other 

investment funds managed by them. 

74. On August 22, 2013, the Former Manager advised the Board that GWC was in breach of 

National Instrument 21-103 Registration Requirements, Exemptions and Ongoing Registrant 

Obligations for failing to maintain sufficient regulatory capital and that the BCSC had placed 

conditions upon it as a registrant for securities laws purposes. 
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75. The breaches of securities laws found by the BCSC are breaches of the covenants of the 

Former Manager under the Management Agreement and are one of the reasons for the 

termination of the Management Agreement.  In my view, these serious findings by BCSC 

confirm the conclusions that we, as the Board, came to during 2013 as we addressed the liquidity 

crisis that then faced the Fund and which was the direct result of accepting the Former 

Manager’s recommendations in respect of the Participation Agreement, the WOF Loan and the 

Matrix Loan.  Those recommendations reflected the Former Manager’s poor judgment and 

failure to properly satisfy its Standard of Care and other obligations under the Management 

Agreement which have materially contributed to the Fund’s distressed financial state and has 

caused the Fund to incur substantial professional and legal fees and other obligations. 

The Former Manager’s Misuse of Authority under the Management Agreement 

76. In June 2013, the Fund discovered that the Former Manager had improperly used its 

control of the Fund’s bank accounts to use the Fund’s money to pay legal and accounting 

expenses that the Former Manager was required to pay under the terms of the Management 

Agreement.  Those expenses, which related to the fiscal years 2011, 2012 and 2013 amounted to 

approximately $2,345,508.  The Fund advised the Former Manager of these breaches of the 

Management Agreement by letters dated June 18, 2013 and September 19, 2013, attached hereto 

as Exhibits “A” and “B” respectively. This dispute remains outstanding. 
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TERMINATION OF THE MANAGEMENT AGREEMENT 

77. Under the Management Agreement, the Fund had the right to terminate the Agreement 

upon a material breach by the Former Manager of its obligations under the Management 

Agreement.  Section 8.2 of the Management Agreement provides: 

8.2 Earlier Termination by a Fund - The Fund may terminate this 

Agreement (subject to compliance with any applicable requirements of corporate 

or securities laws, regulations or policies) as follows: 

… 

(c)  upon a material breach of this Agreement by the Manager where written 

notice of such breach is given to the Manager by the Fund and, if such breach is 

capable of being remedied, the Manager has not remedied the breach within 60 

days after such notice is received by the Manager; 

(d)  immediately, upon the Manager failing to maintain all necessary securities 

registrations. 

78. On September 30, 2013, the Fund gave written notice that the Former Manager was in 

material breach of the Management Agreement and that the Fund had exercised its right to 

terminate the Management Agreement, effective immediately as the breaches were not capable 

of remedy.  The Fund’s letter to the Former Manager setting out the grounds for termination is 

appended hereto as Exhibit “C”.  The Former Manager’s breaches included, among other things: 

(a) failing to satisfy its Standard of Care by not exercising the powers and discharge 

of the duties of its office in the best interests of the Fund, not exercising the 

degree of care, diligence, and skill that a reasonably prudent person would 

exercise in the circumstances, and preferring its own interests to those of the Fund 

and the other funds managed by the Former Manager and GWC; 

(b) failing to comply with applicable securities laws; and  
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(c) failing to keep proper books of account and records. 

79. Due to these serious breaches of the Former Manager’s Standard of Care and its duties 

and obligations under the Management Agreement, the Fund took necessary steps to ensure that 

it and its shareholders were protected from further breaches by the Former Manager. Further, the 

Former Manager was incapable of managing the Fund’s restructuring efforts as it had lost the 

confidence of the Board and of Roseway, the Fund’s secured creditor. 

The Fund’s CCAA Proceedings 

80. In late September of 2013, Roseway advised the Fund that it was not prepared to extend 

the payment deadline for the Roseway Obligations past September 30, 2013.  Accordingly, the 

Fund, faced with a liquidity crisis precipitated by the mismanagement of the Fund by the Former 

Manager, filed for protection under the CCAA as a result of the Fund’s insolvency.   

81. The CCAA filing was not related to any conspiracy or plan to terminate the Former 

Manager, but was a necessary step to preserve the Fund’s assets in the face of Roseway’s 

remedies as a secured creditor arising on the Fund’s default of the Roseway Obligations.  Since 

early 2013, the Fund had engaged in ongoing negotiations with its secured creditor, Roseway, 

over payment terms.  In September 2013, Roseway indicated that it would not extend the time 

for payment beyond September 30, 2013. 

82. As indicated above, prior to the commencement of these CCAA proceedings, the Board, 

with the assistance of its independent financial advisor, CCC, also attempted to pursue other 

alternatives to a CCAA application, including a possible merger with another LSVCC, a sale of 
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the Fund’s investment portfolio and discussions with potential lenders to raise sufficient debt to 

repay amounts owing to Roseway. 

83. In a sale and investment solicitation process (“SISP”) within the CCAA Proceedings 

commencing on December 13, 2013, the Fund received seven letters of intent resulting in two 

offers of interest in the second phase of the SISP on December 20, 2013.  Contrary to paragraph 

52 of Mr. Krebs-Carsten’s affidavit, the Fund never entered into any confidential letter 

agreements with any potential merger partners. 

84. Ultimately, the SISP produced no offers that were acceptable to the Fund.  One offer was 

made at a price that would have been insufficient to pay the Fund’s secured claims, and the other 

was an offer to manage the Fund’s assets without an asset sale.  Neither option was beneficial to 

the Fund or its stakeholders. By February 2014 it was clear that there would be no merger or 

other sale transaction and the Board concluded that an orderly disposition of the Fund’s 

investment portfolio would be most likely to maximize the value of the portfolio and therefore 

was in the best interests of the Fund. 

85. On May 14, 2014, with court approval, the Fund retained Roseway, its secured creditor, 

as an investment advisor to the Fund in connection with the management of its investment 

portfolio with a view to preserving the value of the portfolio (including through the making of 

follow-on investments when appropriate) and benefiting from disposition opportunities as they 

arise over time.  The Fund is in the process of further sub-contracting its administrative 

functions.  The Board and I, as chairman and interim CEO, are dealing with the remaining 

disputed claims in these CCAA proceedings, including the invalid claim of the Former Manager 

and the remaining issues with Roseway. 
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86. The Former Manager was kept apprised of the Fund’s plans for a CCAA application.  Mr. 

Levi, an employee of the Former Manager, sat on the Fund’s board of directors until December 

6, 2013.  Other than his inability to participate in discussions relating to the termination of the 

Management Agreement because of conflicts of interests, he was provided with all possible 

disclosure. The Former Manager has been represented by counsel throughout these CCAA 

proceedings and is on the service list for all motions. 

Former Manager’s Action and Claim for Payment 

87. The Former Manager has made a claim pursuant to the claims process order within these 

CCAA proceedings for damages in excess of $18 million as a result of the termination of the 

Management Agreement, which it claims was wrongful.  The Fund has not filed a defence and 

counterclaim to the Former Manager’s claim.  The Former Manager ’s claim was one of three 

significant unsecured claims submitted pursuant to the claims order.  On December 18, 2014, 

this Honourable Court approved transactions that provided for settlements of the other two 

significant claims.  The settlement with Allen-Vanguard Corporation, which is expected to result 

in the recovery in excess of $1 million by the Fund, was completed by the end of December 2014 

as agreed.  The other approved settlement is connected to a sale of the Fund’s interest in a 

portfolio company Advanced Glazing Technologies Limited, which is expected to close this 

month. In both cases, the Fund will generate proceeds it can use to reduce its secured Roseway 

Obligations and, for that, and other reasons, resolving those claims was a priority for the Fund. 

88. There is no similar priority to resolving the Former Manager’s unsecured claim against 

the Fund. The Roseway Obligations have not been paid in full and a significant portion of the 

Roseway Obligations is in dispute.  The Fund’s priority should be to use its existing resources 
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first to deal with Roseway as its secured creditor – both through realization of proceeds from its 

assets and through settlement or adjudication of the disputed portion of Roseway’s claim. 

89. The litigation of the Former Manager’s claim, including the claims asserted in this Cross-

Motion, will be complex and time consuming. The Fund denies that it improperly terminated the 

Management Agreement.  The Fund was entitled to terminate the Management Agreement and 

the Former Manager’s appointment as manager under the Management Agreement. Termination 

of the Management Agreement was a necessary step in the restructuring of the Fund in these 

CCAA proceedings. I firmly believe that the Fund will prevail in its defence of the Former 

Manager’s claim and will obtain a judgment against the Former Manager for its counterclaims, 

which are outlined in this affidavit.  

90. As I have stated, the claims of the Former Manager asserted in this Cross-Motion are just 

part of its claim for termination of the Management Agreement and should be dismissed because 

the Fund was entitled to terminate the Management Agreement. However, in the balance of this 

affidavit, I will address the specific claims made in this Cross-Motion. 

91. In the affidavit of Mr. Krebs-Carstens, the Former Manager asserts the following claims: 

(a) $94,781.29 for fees allegedly paid to Concentra for continuing to act as RRSP 

trustee for certain shareholders of the Fund after these CCAA proceedings were 

commenced; 

(b) $67,259.51 in respect of the fees allegedly paid to Just Systems for the UMP 

Software license between Just Systems and the Former Manager; 
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(c) $34,627 in respect of a portion of fees allegedly paid by the Former Manager 

under its arrangement with FundSERV; 

(d) $69,666.89 in respect of accounting services and the Former Manager’s overhead 

expenses relating to the provision of accounting services; and 

(e) $94,630.96 in respect of the Former Manager’s employment and overhead costs 

to maintain a customer support services team. 

92. For the reasons set out below, the Fund denies that any of the foregoing amounts are 

owing by the Fund to the Former Manager. 

The Critical Transitional Services 

93. The Former Manager has continuing obligations to the Fund following termination of the 

Management Agreement.  Section 8.4 of the Management Agreement provides: 

8.4 Successor – Upon termination of this Agreement under Sections 8.2 or 8.3 

(a)  the Manager shall use reasonable commercial efforts to cooperate with the 

Fund and any successor manager to facilitate an orderly transition such that the 

Services will be provided to the Fund by the successor without delay or 

compromise of service; and, 

(b)  the successor manager shall fully assume, without recourse to the Manager, 

the balance on the date of termination of all borrowings approved by the Fund 

under Section 6.3. 

While any borrowings approved by the Fund under Section 6.3 are outstanding, 

neither Fund will seek a dissolution, winding-up or termination of the Fund 

without the written concurrence of the Manager. 

94. For the Former Manager’s supply of Transitional Services, the Fund was required to 

make payment pursuant to Section 8.6 of the Management Agreement: 
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8.6 Payments on Termination – Upon termination of this Agreement, the Fund 

shall pay to the Manager: 

(a)  any unpaid Management Fees and Administration Fees, calculated in 

accordance with Section 5.5, and any reimbursable expenses accruing to the date 

of termination; and 

(b)  if this Agreement is terminated pursuant to Section 8.2, all reasonable 

transfer, wind-down and transition costs incurred or put to the Manager as a result 

of having to transition operations to a successor manager. 

The Manager shall calculate the amounts payable to the Manager under (a) and 

(b) above and the Fund shall pay such amounts to the Manager on or about the 

25th Business Day after receipt by the Fund of an invoice for the same. 

95. The Former Manager is designated as a critical supplier in the Fund’s CCAA 

proceedings, as the post-termination obligations survived the termination of the Management 

Agreement, and the Fund required the Former Manager to perform these Transitional Services in 

order that the Fund could assume performance of the Services previously performed by the 

Former Manager.   

96. To delineate the scope of the critical Transitional Services the Fund then required to be 

supplied by the Former Manager,  the Fund and Former Manager entered into the CTSA on 

October 15, 2013, which set out certain critical Transitional Services that the Former Manager 

was to perform as a critical supplier and a methodology for calculating and paying the Former 

Manager’s fees associated with delivering such critical Transitional Services.  

97. The Initial Order granted on September 30, 2013 had initially provided a critical 

supplier’s charge for the lesser of the value of goods and services provided less all amounts paid 

to the critical supplier, the amount the Former Manager was entitled to receive pursuant to 

section 8.6(b) of the Management Agreement, or $50,000.  In the amended and restated Initial 
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Order of Justice Mesbur dated October 29, 2014, the reference to section 8.6(b) of the 

Management Agreement was replaced with a reference to the newly-negotiated CTSA.  

98. The CTSA obliges the Former Manager to provide the following Transitional Services: 

(a) assistance with the Fund’s ongoing audit and valuation for fiscal 2013, including 

signing the related management representation letter; 

(b) providing to the Fund copies of any agreements, retainer letters or other 

paperwork, if any, documenting the relationship with third party vendors and 

access to data in a form accessible in the system of the software provider, Just 

Systems; 

(c) attendance by certain of the Former Manager’s employees at meetings with the 

Fund and FTI Consulting Canada Inc. (the “Monitor”) regarding the Fund’s 

representation on the boards of Portfolio Companies and related matters; and 

(d) providing information to the Fund based on reasonable requests by the Fund. 

99. In consideration for the Transitional Services, the Fund was obliged to pay the costs of 

the Former Manager for the Transitional Services, calculated for time spent based on the total 

actual annual salary of an individual employee, plus benefits and other employment costs, 

calculated hourly.  The Former Manager was required under the CTSA to submit invoices to the 

Fund weekly, with detailed timesheets, and the Monitor and the Fund would review the invoices 

for reasonableness.  If reasonable, the Fund would pay the invoice within two weeks. 
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100. It was my understanding that the Former Manager would cease all its duties under the 

Management Agreement that were not expressly triggered on termination. I understood that none 

of the Former Manager’s duties other than those set out in the CTSA or MOU would survive 

termination of the Management Agreement. 

101. In paragraph 6 of his Affidavit, Mr. Krebs-Carstens states that following the termination 

of the Management Agreement the Fund lacked a replacement manager and that fact prevented 

the Former Manager from efficiently or conveniently delivering the Fund Records or 

transitioning the management of the Fund, which, in turn, “resulted in the Former Manager 

providing Transition Services…to the Fund over a prolonged period.” 

102. These statements of Mr. Krebs-Carstens are entirely false.  The Fund was under no 

obligation to appoint a successor manager and chose to manage the Fund itself during its 

restructuring, particularly given the reduced administrative activities of the Fund at that time. To 

lead that effort, I was appointed as the Fund’s interim chief executive officer.  I informed Mr. 

Levi of the Board’s decision to internalize management at a meeting of the Board held on 

September 30, 2013 and the Fund subsequently issued a press release announcing my 

appointment in that capacity.  

The Memorandum of Understanding between the Fund and Former Manager 

103. In late October 2013, the Fund determined that it would require additional Transitional 

Services that were not included among the critical Transitional Services set out in the CTSA. As 

a result of the failure of the Former Manager to deliver the Fund’s shareholder register in a 

usable form after termination of its role as manager, the Fund was not in a position to process 
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transfers of ownership of Class A Shares arising from RRSP’s to RRIF’s or unregistered 

accounts as RRSP beneficiaries turned 71.  

104. At the same time, the administration of the CTSA had become tedious because of the 

constant failure of the Former Manager to calculate its fees in accordance with the formula set 

out in the CTSA.  As a consequence, the Former Manager and CCC as the Fund’s financial 

advisor were in constant and inefficient discussions about deficiencies in the Former Manager’s 

invoices for critical Transitional Services. Despite the CTSA, the Former Manages was also 

threatening to withhold critical Transitional Services in light of its payment demands. A letter 

dated January 17, 2014 from the Fund’s counsel to the Former Manager in response to their 

threat to withhold critical Transitional Services is attached hereto as Exhibit “D”. The Former 

Manager’s response received by email that same day is appended hereto as Exhibit “E”. 

105. In order to simplify the billing procedures and also to arrange for the processing of the 

RRSP to RRIF conversions to avoid any prejudice to the beneficial holders of the Fund’s Class A 

shares, CCC negotiated a protocol for future billing and set it out in a memorandum of 

understanding (“MOU”) with the Former Manager, which was attached as Exhibit “L” to the 

affidavit of Mr. Krebs-Carstens. In the MOU, the Fund agreed to pay an amount to the Former 

Manager that was equal to a portion of the license fees the Former Manager was obliged to pay 

to Just Systems. 

106. I understand that the Fund and its financial advisor engaged in discussions with the 

Former Manager about appropriate billing methodology for these additional Transitional 

Services as the Former Manager was only entitled to payment for Transitional Services that were 

expressly set out in the CTSA. To crystallize the arrangement in respect of the additional RRSP-
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related services and software licensing fees, the Fund entered into the MOU with the Former 

Manager.  

107. Mr. Krebs-Carstens states in his affidavit that the MOU was never finalized or signed by 

the parties, and that terms of payment were never settled. To the contrary, the Former Manager 

agreed to the terms of the MOU in December 2013 and the MOU governed the interaction 

between the Fund and Former Manager; the Former Manager issued its invoices in accordance 

with the MOU, and the Fund paid the invoices on the same terms. 

108. Under the MOU, the fees to be paid for services rendered under the CTSA were to be 

calculated as follows: 

(a) For shareholder processing in connection with annual RRSP transfers – hourly 

rates for each Fund-approved individual were to be approved by the Fund, and the 

Fund was to be billed for actual hours worked with pro-rated overtime as 

necessary (details of each approved individual and their rates were set out in the 

MOU); 

(b) For Just Systems – 31.5% of Just Systems’ quarterly license fee plus HST.  

109. The percentage (31.5%) was chosen because it represented the Fund’s most recent NAV 

as a proportion of the assets in the funds managed by the Former Manager. To be clear, the 

allocation proposed in Mr. Krebs-Carstens’ affidavit is entirely novel and not based on any legal 

obligation of the Fund.  Prior to termination of the Management Agreement, the cost of the Just 

System’s software licence and other such costs incurred in the ordinary course of the Former 

Manager’s business, were to be paid by the Former Manager from its general funds and were 

49



 - 38 - 

included in the “all-in” Management Fees paid by the Fund to the Former Manager.  The Fund 

never agreed to pay Just Systems’ licensing fee.  In the MOU, the Fund and the Former Manager 

simply agreed on a contribution the Fund was prepared to make to obtain the Transitional 

Services described in the MOU.   

110. As described below, in late 2013, the Former Manager led the Fund and its advisors to 

believe that the Fund had an obligation to process conversions of RRSP accounts for RRSP 

shareholders turning 71 in 2013 (“Yearly RRSP Services”). On December 3, 2013, the Former 

Manager made a proposal to the Fund for the Former Manager to provide the Yearly RRSP 

Services for a fee. In fact, the Former Manager had a pre-existing contractual obligation to 

provide the Yearly RRSP Services to Concentra in exchange, I understand, for a reduction in 

fees charged by Concentra to the Former Manager under their agency agreement in respect of all 

funds managed by the Former Manager. The Former Manager did not disclose that fact to the 

Fund. Relying on the Former Manager’s representations and in the interests of the Fund’s 

affected shareholders, the Fund retained the Former Manager to provide those same services and 

paid the Former Manager for them.   

111. All the Former Manager’s invoices that were properly issued in accordance with the 

CTSA and MOU were approved and paid. A list of invoices along with their description and 

payment status is attached hereto as Exhibit “F”.  

The Former Manager’s Claims are Damages Claims 

112. The Former Manager now makes claims that it characterizes as payment for Transitional 

Services provided to the Fund. In fact, the Former Manager’s claims are disguised damages 
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claims for the Former Manager’s losses as a result of the termination of the Former Manager’s 

appointment as manager under the Management Agreement.  

113. Prior to the termination of the Management Agreement, the Former Manager acted as the 

manager of four LSVCCs, including the Fund.  In that capacity, I understand that the Former 

Manager entered into a variety of third party contractual arrangements, including a software 

licence agreement with Just Systems and a bare trustee RRSP agency agreement with Concentra.  

The Fund was not a party to any of the Former Manager’s agreements with any third party 

supplier and had no obligations to any of Just Systems, Concentra or FundSERV. The Former 

Manager was the contracting party with each third party supplier, and in return for Management 

Fees, the Former Manager provided services to the Fund, and bore its own actual costs of 

retaining the third party suppliers. As stated above, the Management Fees were an “all-in” 

payment for the provision of management Services and the Former Manager’s arrangements with 

third party suppliers to provide those Services are not the responsibility of the Fund. 

114. On September 30, 2013, the Fund provided written notice to the Former Manager that the 

Fund had terminated the Management Agreement and requested the return of the Fund Records 

pursuant to the terms of the Management Agreement.  At no time after that date did the Fund 

instruct the Former Manager to maintain its contractual relationship with Just Systems, 

Concentra or FundSERV.  

115. After receiving the Fund’s termination notice and request for the Fund Records, the 

Former Manager was required to deliver the Fund’s shareholder database to the Fund. It might 

also have taken steps to reduce its administrative expenses associated with the conduct of its 

business in light of the consequent reduction of the size of its business. For example, I 
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understand that the Former Manager could have given notice to Concentra that it wished to 

terminate the agency agreement between the parties and request that Concentra collapse the 

Group RRSP.  It chose not to take those steps. In any event, the Fund’s obligations to the Former 

Manager in respect of the Management Fees terminated along with the termination of the 

Management Agreement. The Fund bore no additional obligation under the Management 

Agreement to pay for third party services after termination. 

116. Mr. Krebs-Carstens’ affidavit does not reveal the entire scope of the Former Manager’s 

dealings with the third party suppliers, and in particular its dealings with Concentra. As 

described above, in or around late November 2013, the Former Manager advised the Fund and its 

financial advisor, CCC, that (i) certain of the Fund’s Class A Shareholders were participants in a 

group RRSP (the “Group RRSP”) established by the Former Manager and its affiliates 

(primarily Matrix Asset Management Ltd.) for the purposes of effecting sales of shares of 

investment funds managed by the Former Manager, including the Fund; (ii) participants in the 

Group RRSP that turned 71 in 2013 were required by applicable tax laws to collapse their RRSP; 

and (iii) that certain services were required to be performed by the Fund in order to comply with 

those tax requirements; and (iv) the Former Manager would perform those services for a fee 

amounting to $7,000. 

117. The Former Manager did not advise the Fund or CCC that the Former Manager was 

contractually bound under an existing agency arrangement with Concentra, the trustee of the 

Group RRSP, to perform certain administrative services for Concentra in respect of the Group 

RRSP accounts. As stated above, through the MOU, the Fund retained the Former Manager to 

perform those services at a cost of approximately $7,000. As a result of the MOU, the Former 

Manager was successful in getting the Fund to pay for services the Former Manager was already 
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contractually obliged to perform for Concentra. In December 2014, after another year of failing 

to comply with its Duty to Return Records in the form of a standalone, usable shareholder 

register, the Former Manager made another attempt to cause the Fund to pay for Group RRSP-

related services, but this time increased its proposed fee to approximately $70,000. The Fund did 

not accept this offer and made other arrangements to effect and record the required transfers. 

118. I believe that the Former Manager intended to default on its contractual obligations to 

Concentra and would not have provided the required Group RRSP-related administrative 

services to Concentra this year. In the interests of its Class A Shareholders, the Fund has agreed 

to provide Concentra with Group RRSP-related services this year at the Fund’s own expense.  

119. The Fund will seek to recover its costs incurred in providing Concentra with the services 

the Former Manager failed to provide to Concentra. 

120. The Former Manager is not entitled to damages from the termination of the Management 

Agreement, prompted by its own breaches of the Management Agreement. It is now 

inappropriately attempting to recoup the loss of its income from the Fund in order to make up the 

cost of its pre-existing third party obligations. 

The Former Manager’s Legal and Accounting Costs and Overhead 

121. The Fund is not liable to the Former Manager for its legal and accounting costs and 

overhead. As described herein, the arrangement between the Fund and the Former Manager 

under the Management Agreement was for the Fund to pay Management Fees to the Former 

Manager, and for the Former Manager to assume its own costs. There was never any agreement 

between the Former Manager and the Fund for the Fund to assume costs of the Former 
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Manager’s overhead, or its legal and accounting fees. I do not believe there is any basis under 

which the Fund is obliged to pay the Former Manager’s claims for accounting and customer 

support overhead. Such amounts are not expressly allowed under the CTSA or MOU. 

Post-Termination Obligations under the Management Agreement for which No Payment is Owed 

122. In addition to the Transitional Services governed by the CTSA and MOU, the termination 

of the Management Agreement itself triggered certain obligations of the Former Manager, 

including the Duty to Return Records, that arose on termination and for which the Former 

Manager is not entitled to any payment or cost reimbursement.  Section 8.5 of the Management 

Agreement provides that termination triggers an obligation to deliver to the Fund all Fund 

Records in the custody, possession or control of the Former Manager, and does not impose 

payment obligations in respect thereof: 

8.5  Delivery of Records – Upon termination of this Agreement under Sections 

8.2 or 8.3, the Manager shall promptly deliver to the Fund all records, including 

electronic records or data in a form accessible to the Fund, of or relating to the 

affairs of the Fund in its custody, possession or control. 

123. The Former Manager has now delivered certain Fund Records, but given that the Former 

Manager historically kept all of the Fund Records and only recently delivered some of them to 

the Fund, the Fund is not able to ascertain whether all Fund Records have been provided, as 

required by the Management Agreement.   

124. The Protocol approved by this Honourable Court on November 27, 2014 was intended to 

govern the delivery of Fund Records by the Former Manager, pursuant to Section 8.5 of the 

Management Agreement.  It is anticipated that further deliveries may be made in the future 

pursuant to the Former Manager’s pre-existing obligations under the Management Agreement. 
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125. Further, the Former Manager has not delivered the Fund’s shareholder database in a 

format that is accessible to the Fund as required by the Management Agreement.  There were 

two fundamental ways in which the shareholder data base that was delivered by the Former 

Manager did not comply with its obligation under the Management Agreement: 

(a) the shareholder data was comingled with the private information of the 

shareholders of other funds managed by the Former Manager.  As a consequence, 

the Fund could not access its own data base, nor could it retain a third party 

provider of data management services to access the data base without breaching 

the privacy rights (statutory and common law) of the shareholders of the other 

funds and has resulted in further complexities and added costs for the Fund; and 

(b) the shareholder data base was only a copy and not the “live” version.  Because of 

arrangements that the Former Manager had made with the financial advisors that 

advised the shareholders of all of its managed funds, even after delivery of an 

electronic copy of the shareholder data base to the Fund, the financial advisors 

could still and were updating and amending the shareholder data base retained by 

the Former Manager. 

126. I am not aware what expertise Mr. Krebs-Carstens might claim to have in the fund 

management business.  He states no basis for a claim for expertise and I note that he has never 

been an employee of the Former Manager.  Despite this apparent lack of credentials as an expert, 

he claims at paragraph 102 of his affidavit that combined databases is standard practice.  

Whether true or not in respect of how managers maintain shareholder data while they continue to 
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operate as managers of multiple funds, this is not evidence of an industry practice of delivering 

comingled data bases to a fund pursuant to a Duty to Return Records of a fund on termination. 

127. Because the Fund’s shareholder data base had been comingled with other confidential 

data, the Former Manager sought and obtained from the Fund and its advisors covenants to 

refrain from further disclosure of the confidential and private information the Former Manager 

had comingled with the Fund’s shareholder information. These covenants permitted the Fund to 

seek the advice of IAS (formerly Just Systems) concerning the extraction of the Fund’s 

shareholder database from the comingled data provided by the Former Manager.   

128. Mr. Krebs-Carstens also stated in his affidavit at paragraph 79 that investigations 

revealed that it would be “difficult and likely expensive to extract the Fund Shareholder File 

from the other files in the Shareholder Database.” That expense was the Former Manager’s 

responsibility as part of its Duty to Return Records. 

129. The Fund, through its legal counsel, requested that IAS review the database to determine 

a protocol for the separation of the comingled data. The Former Manager has advised the Fund 

that the shareholder database delivered to the Fund operates using IAS software.  The Fund has 

been advised that it will be required to incur significant expense in order to separate the Fund’s 

comingled shareholder data from the data of those of other shareholders. 

130. The creation of a standalone shareholder data base for the Fund has been further delayed 

because the “live” data base continued to be resident on the Former Manager’s systems and 

remained subject to updating by financial advisors using the FundSERV service provided to 

them by the Former Manager until December 31, 2014.  The Former Manager did not deliver the 

“live” data base until January 5, 2015.  The Fund is now assured that neither the Former 
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Manager nor the financial advisors can continue to update the Fund’s shareholder data base.  

Finally, IAS can get to work on creating the standalone shareholder data base that the Former 

Manager should have delivered more than a year ago. 

131. The delivery of all Fund Records is a clear and unconditional obligation of the Former 

Manager under the Management Agreement, triggered by the termination of the Agreement.  It is 

not, as the Former Manager characterizes, conditional upon payment by the Fund nor 

contemplated in the CTSA or MOU. 

132. The delivery of the Fund Records was not an obligation that was in any way conditional 

on the appointment of a successor manager, as the Former Manager appears to believe.  

133. In any event, on September 30, 2013, the Fund wrote to the Former Manager specifically 

requesting the return of the Fund Records pursuant to the provisions of the Management 

Agreement and instructing the Former Manager to send those materials to the Fund’s counsel, 

McCarthy Tétrault LLP.  The Former Manager made no effort to contact me or the Fund’s 

counsel to discuss any issues in returning the Fund Records.  As late as December 2013, the 

Former Manager transferred Fund Records to a third party storage facility without informing the 

Fund or its counsel. I understand that, sometime in June 2014, the Former Manager arranged for 

the Monitor and the Fund to have access to Fund Records at that storage facility, and the Former 

Manager advised the Monitor but not the Fund. 

134. I understand that in August 2014, the Former Manager did send to the Monitor some of 

the Fund Records in paper form. However, it was only after further prodding and commencement 

of formal legal proceedings by the Fund for the return of Fund Records that the Former Manager 

delivered to the Fund in November 2014 what the Former Manager and its counsel asserted were 
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all of the Fund Records. Notwithstanding those assertions, late on December 30, 2014, Mr. 

Krebs-Carstens wrote to the Fund’s legal counsel to advise the Fund that the Former Manager, in 

fact, was in possession of additional Fund Records and would only return them if the Fund 

would pay the cost of doing so.  Mr. Krebs-Carstens’ email of December 30, 2014 is appended 

hereto as Exhibit “G”. 

135. I note that the process of transferring the Fund’s shareholder database, albeit in a 

comingled, inaccessible form, and a transfer of a significant portion of the other Fund Records, 

was undertaken electronically for the most part in November 2014 was, by all accounts, an 

efficient and convenient process and has not been hampered by the lack of a successor manager. 

I believe this demonstrates that the Former Manager’s failure to effect efficient transfer of the 

Fund Records is a result of its reluctance to cooperate with the Fund, and not a result of any real 

obstacle. 

136. In my view, it is not appropriate for the Former Manager to claim further payment from 

the Fund to deliver Fund Records over and above the significant Management Fees already paid 

to it under the Management Agreement, or to characterize the delivery of Fund Records as a 

Transitional Service.  The Fund has been put to the unnecessary expense and effort of seeking 

delivery of the Fund Records due to the Former Manager’s breach of Section 8.5 of the 

Management Agreement. 

137. The Fund has incurred significant costs and damages on account of the Former 

Manager’s errors and breach of the Management Agreement.  Namely, the Fund has incurred: 

(a) $419,412.33 in fees for audit services performed by KPMG in 2013 that the 

Former Manager was obliged to pay but which it refused to pay; 
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(b) $2,345,508 in respect of legal and accounting expenses improperly withdrawn 

from the Fund’s accounts by the Former Manager to cover its own legal and 

accounting costs; 

(c) the cost of retaining IAS to separate the Fund’s shareholder data, which were 

inappropriately comingled with information of shareholders of other investment 

funds managed by the Former Manager; 

(d) the cost of annual RRSP-related services that should have been provided by the 

Former Manager in respect of the 2013 tax year and further expenses to be 

incurred in respect of the 2014 tax year, together with related legal and financial 

advisory expenses; 

(e) approximately $4.5 million to date for legal, financial advisory and accounting 

expenses incurred by the Fund to deal with issues arising because of the Former 

Manager’s breach of its obligations under the Management Agreement, and which 

expenses continue to be incurred on an ongoing basis; 

(f) approximately $5,000,000 in interest costs incurred by the Fund on the $25.7 

million owing by the Fund to Roseway under the Participation Agreement since 

May 28, 2013 because of the Former Manager’s breach of its obligations under 

the Participation Agreement; and 

(g) damages arising from the Former Manager’s breach of the Former Manager’s 

Standard of Care under the Management Agreement. 
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Subject: FW: Growthworks - Urgent Letter re: Critical Transition Services Agreement and Actions of the Former Manager

Dear Ian and Bill,

David passed onto me the attached letter from your counsel. Mr. Matthews was mistaken in his email, to which you
refer; the Former Manager is aware of its obligations under the CCAA and is not withholding Critical Transition
Services. Clearly there is some friction between the Fund and the Former Manager with respect to some payables and the
speed of payment for some of the Critical Transition Services; my hope is that we can resolve this by a discussion between us,
as I indicated to you in my emails over the last couple of days.

I await your response,

Best,

Christopher

Christopher Morris

Suite 602 - 602 West Hastings Street
Vancouver, BC, V6B 1P2
www.rcmorris.com

DIR: +1 604 644 8100
TEL: +1 604 629 5975
Fax: +1 604 639 8290

From: David Levi <david.levi@matrixasset.ca>
Date: Friday, January 17, 2014 at 1:02 PM
To: Clint Matthews <clint.matthews@matrixasset.ca>, Christopher Morris <cmorris@rcmorris.com>, Conrad Krebs
<conrad@rcmorris.com>
Subject: FW: Growthworks - Urgent Letter re: Critical Transition Services Agreement and Actions of the Former Manager

David Levi
President & CEO
Matrix Asset Management Inc.
Phone : 604-633-1418
Fax : 604-688-9621
www.matrixasset.ca

This e-mail is confidential and may be legally privileged. It is intended only for the person(s) named above. Any other use or disclosure is prohibited. If you have received this message in error, please
delete it and telephone us immediately. Opinions expressed in this e-mail are those of the individual sender and are not endorsed by the sender's employer (unless otherwise stated and the sender is
authorized to state otherwise).
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Former Manager's Invoices and Payment Status 

Invoice 

Number
Service Period Description

 Amount of 

Invoice  

 Amount Paid 

(inc. HST) 
Status

Invoice 10 Oct 1 - Oct 18, 2013 Revised invoice #1 without CS Team 17,527.94$          17,846.91$      

Incorrect Hourly Rate, Revised 

Amount Approved

Invoice 11 Oct 21 - Oct 25, 2013 Revised invoice #2 without CS Team 9,815.93$            10,449.39$      

Incorrect Hourly Rate, Revised 

Amount Approved

Invoice 12 Oct 28 - Nov 1, 2013 Revised invoice #4 without CS Team 10,805.02$          11,551.40$      

Incorrect Hourly Rate, Revised 

Amount Approved

Invoice 13 Nov 4 - Nov 9, 2013 Revised invoice #6 without CS Team 7,227.50$            7,751.61$        

Incorrect Hourly Rate, Revised 

Amount Approved

Invoice 14 Nov 12-Nov 15, 2013 Labour without CS Team 4,597.93$            4,998.56$        

Incorrect Hourly Rate, Revised 

Amount Approved

Invoice 15 Nov 18-Nov 24, 2013 Labour 4,526.83$            5,115.32$        Approved

Invoice 16 Nov 25 - Dec 1, 2013 Labour 3,203.24$            3,619.66$        Approved

Invoice 17 Oct 1 - Nov 30, 2013 Insurance 40,289.92$          -$                  Rejected

Invoice 18 Dec 2 - Dec 8, 2013 Labour 2,033.70$            2,298.08$        Approved

Invoice 19 Oct 1 - Nov 15, 2013 CS Team Time 32,663.37$          36,909.61$      Approved under MOU

Invoice 20 Dec 9 -Dec 20, 2013 Labour 3,584.42$            4,050.39$        Approved under MOU

Invoice 21 Oct 1 - Dec 27, 2013 Just Systems 13,336.82$          14,065.97$      Approved under MOU

Invoice 22 Oct 1 - Nov 21, 2013 Lillia Lam and Tony Rautava 1,753.76$            1,981.75$        Approved under MOU

Invoice 23 Nov 13 -Jan 10, 2014 Lilia Lam and Tony Rautava 454.90$               514.04$            Approved under MOU

Invoice 24 Dec 20 - Jan 10, 2014 Labour 2,802.33$            3,166.63$        Approved under MOU

Invoice 25 Jan 11 - Jan 17, 2014 Labour 1,573.89$            1,778.50$        

Approved under MOU (wrong 

hourly rate, revised invoice 

approved)

Invoice 26 January 18 -24, 2014 1,486.01$        Paid

Invoice 27 Nov 18 - Dec 6, 2014 CS Team Time 8,862.56$            10,014.69$      

Declined but subsequently 

paid as adjusted

Invoice 28 Dec 9 - Dec 31, 2013 CS Team Time - Hourly Rate 2,811.43$            3,176.92$        

Declined but subsequently 

paid as adjusted

Invoice 29 Dec 28 - Jan 31,2014 Just Systems 5,129.54$            5,409.98$        Approved
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Former Manager's Invoices and Payment Status 

Invoice 

Number
Service Period Description

 Amount of 

Invoice  

 Amount Paid 

(inc. HST) 
Status

Invoice 30 FundServ - Oct 2013 pricing 3,748.28$            -$                  

Expenses have not been 

approved

Invoice 31 January 25 - February 7, 2014 2,146.75$        

Invoice 33 Jan - March 2014

CS Team Time, Clint Tim time - Hourly 

Rate  $         12,704.15 11,781.98$      

Approved - adjustment 

required because invoice 43 

bills some non-CS time again

Invoice 34 RC Morris Invoice 386.33$            

Invoice 37 March 31- April 11 CS Team, Clint Tim Jody time  -Hourly 2,949.29$            3,332.70$        Approved

Invoice 39 April 14 - May 2, 2014 CS Team, Hourly 1,819.17$            2,055.66$        Approved

Invoice 40 May 5 - May 30, 2014 CS Team, Hourly 767.29$               867.04$            Approved

Invoice 41 Expenses Oct - June Just Systems, FundServ, Concentra 146.561.96 -$                  

Declined.  Just Systems not 

allocated correctly, Fundserv 

and Concentra not approved.

Invoice 42 Nov - March Adjustment on how staff time billed 53,995.13$          -$                  

Declined.   Not consistent with  

MOU or Transistion Services

Invoice 43 Feb March Clint, Jody, Bryan time hourly 2,050.06$            2,316.57$        Approved

N/A October 2013 to June 2014 Just Systems 22,607.31$      Paid
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Suite 602 - 602 West Hastings Street

Vancouver, BC, V6B 1P2

www.rcmorris.com

DIR: +1 604 629 5977

TEL: +1 604 639 8196

Fax: +1 604 343 4805
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